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Introduction

Elections, as conducted in liberal democracies, are the means by which citizens
elect the individuals they desire for public office and grant them the legitimacy
of exercising the political power. Hence, elections are a key component of the
democratization process expected to change transparently, freely, fairly and
peacefully the government and the distribution of power in a political system.
Yet, elections are also competitive processes that can emerge the conditions for
tensions, disputes and sometimes long-term conflicts with political violence and,
consequently, lead to political and social instability. This is where the issue of
electoral disputes and how to resolve them become important. Disputes are
inherent components in the electoral process that may happen at any stage of the
electoral cycle (pre, during, and post-election stages). Mechanisms of resolution
of electoral disputes like other disputes can differ from one country to anothern
country in respect of used type and method based on the political, socio-cultural
and historical grounds. Prediction and deterrence (in the early warning
mechanisms), resolution, management, and control of electoral disputes are
among special functions defined for the mechanism of resolution of electoral
disputes. While electoral disputes may lead to destructive consequences like
mistrust in electoral institutions, electoral apathy, and the electoral participations
in future elections, it is important to resolve of these disputes through applying
effective and constructive and innovative mechanisms in order to increase public
trust in the electoral system and generate a motive for the citizens' political
participation actively. Hence, the present study has tried to identify and describe
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similarities and differences of mechanisms used to resolve three post-election
disputes of presidential elections of Kenya 2017 (2017 Kenyan general election),
Afghanistan 2009 (2009 Afghan presidential election) and Iran 2009 (2009
Iranian presidential election), through a focus on these three disputes with the
aim of conducting a comparative analysis of “deep description”.

Methodology

Comparing as a scientific research method has been described as a systematic
evaluation instrument of the patterns of similarity, difference, and diversity
perception. Appropriate to the study issue, the present research has utilized a
comparative method to identify and describe the similarities and differences
between the cases under comparison. Approach and comparative strategy in this
study were qualitative-in-depth and case-oriented with small N, respectively. The
presidential election disputes of Kenya 2017, Afghanistan 2009 and Iran 2009
have been considered as analysis cases or observation units, the electoral dispute
as the analysis unit, and the mechanisms for resolving the electoral disputes have
been considered as the main variables in this comparative study. The reason for
the selection of these three cases is the similarities they have with each other,
that all three are the transiting countries to democratization in respect of political
system nature and all three have experienced an electoral dispute (presidency) in
a nearly close time interval that in each case its resolution process has been time-
consuming and in another case it has remained unsolved. In this research, the
benchmark (comparison criterion) has been the mechanisms used to resolve the
studied electoral disputes. To achieve this benchmark, has been used a
researcher-made conceptual framework, as well as the library-documentary
method to collect the data.

Result and Discussion

Based on the findings of the study, there are similarities and differences among
the compared cases, including that the system and the dominant approach in
resolving the presidential election disputes in Kenya and Afghanistan is
integrated, i.e. the use of a combination of official/governmental and non-
official/non-governmental mechanisms. While in Iran, the dominant system and
approach is formal/governmental, and has been recognized no application of
informal/alternative dispute resolution mechanisms. Moreover, the formal
mechanisms used in all three comparisons has been included in the similarities
found them, with the difference that in Kenya and Afghanistan, the application
of these mechanisms has led to the acceptance of requests of protester candidates
and ultimately to the resolution and end of disputes. While in Iran, the protester
candidates’ requests have been rejected, and consequently, the 2009 election
dispute remained unresolved from their viewpoints.

In settling the Kenya dispute, the official mechanism of the supreme council has
undertaken the main role. This institute declared the election results nullified and
ordered holding re-elections. In the case of Afghanistan, it was the official
mechanism of the electoral complaints commission that proved the existing fraud
in the votes and declared about one and half million votes nullified and holding
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reelection was decided. In the case of Iran, the guardian council, which at the
same time undertakes the role of a supervisory institute in the election process,
undertook the duty of settling electoral disputes of 2009 as the only legal
investigation authority on behalf of the leader. So, in all three cases, the official
mechanisms have been involved in the process of dispute resolution.

In all three cases of the dispute, the objection to the results began by the loser
candidate and objector voters after declaring the primary results. Also, in all
studied disputes, the electoral institutes were questioned by the objectors
regarding non-observance of the principle of impartiality by the elections in-
charge institutions and another similarity of these three disputes was that the
protesters asked for elections cancellation and its repetition. The difference is the
Iran case where the requests and suggestions of the objector candidates for using
unofficial mechanisms and amendment of the elections law were wider than the
two cases of Kenya and Afghanistan. Regarding the end of these disputes, it may
be said that in Kenya the suggestion of the objectors for nullifying the elections
and its repetition was accepted and this dispute was settled by holding the second
run of elections but in the case of Iran, merely recounting a part of votes (10%)
was accepted and other suggestions for using unofficial mechanisms and
elections nullification were rejected and as a result, this dispute has remained
unsolved from the view of the objectors.

Conclusion

Since the unsolved post-election disputes may have serious negative
consequences such as fear and threat of future voters, have many negative effects
on the public opinion regarding the general acceptance of the elections as a
democratic instrument of the power transition, so that people show less tendency
to democracy, also the electoral justice as a mechanism whose aim is protection
or improvement of the efficiency of the electoral rights is blemished. Also, it
may weaken the governmental vote entity and so endanger the process of
democratization in a country and finally follow alarming consequences in the
course of the democratization process of the transiting countries (to democracy).
So, existence or access to the mechanisms through which the parties of dispute
improve their status through cooperative actions seems very necessary. The
current comparative analysis indicates that reforming electoral management laws
and institutions with the specific function of resolving potential disputes in an
electoral cycle with “learning” from the previous controversial situations may
lead to the creation of new mechanisms, including formal, informal or
complementary. These mechanisms allow the parties to the dispute to resolve the
dispute more constructively, fairly, creatively and rapidly through cooperative
actions. Hence, there appears to be a significant relationship between the applied
mechanisms and their quality and the resolution of electoral disputes.
Accordingly, it is recommended to shift from mere emphasis on the approach
and the use of formal mechanisms towards the integrated approach and the use of
informal/alternative mechanisms as complementary to formal mechanisms
appropriate to the type of political system, electoral system, socio-cultural
contexts and type of dispute in the country.
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Thought regarding the political grounds of Iran, using unofficial mechanisms
like arbitration of international and regional figures and institutes cannot be
recommended, but the amendment of elections law in Iran is not possible without
noticing appropriate unofficial mechanisms. Regarding the use of unofficial
mechanisms in settling the possible electoral disputes in Iran, the researchers
suggest that the decision-makers and policymakers and also the electoral officers
in Iran may measure to prepare and create unofficial mechanisms proportionate
to Iran's cultural and social grounds to solve the possible electoral disputes. The
considerable finding of the present study was that in the challenge among the
parties of the dispute in Iran in the 2009 elections, some unofficial mechanisms
were proposed but rejected. By reviewing the electoral dispute of 2009 in Iran,
the stakeholders of the electoral domain in Iran find out that accepting the
unofficial mechanisms of the objector candidates would help the resolution of
this dispute through cooperative actions and improve the status of the parties of
the dispute.

Keywords: Election, Electoral Process, Electoral Dispute, Electoral Dispute

Resolution Mechanisms, Kenya, Afghanistan, Iran.
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1. Political Parties Dispute Tribunal (PPDT)

2. Independent Electoral and Boundaries Commission(IEBC)
3. Electoral Commission of Kenya (ECK)
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. IEBC in Nairobi

. Constituency Election Offices
. County Offices

. Polling Stations

. Supreme Court

. High Court

. Magistrates
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1. Multiple
2. Non- Judicial
3. Musumba Odote and
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1. Civil Society Organizations (CSOs)
2. National Peace Council (NPC)
3. National Council of Churches of Kenya (NCCK)
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1. Odhiambo
2. National Super Alliance(NAS)
3. European Union Election Observation Mission(EUEOM)
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1. Decree

2. Bodies

3. Independent Electoral Commission(IEC)

4. Electoral Complaints Commission(ECC)

5. The International Republic Institute

6. The Free and Fair Election Forum of Afghanistan(FEFA)
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1. Johnson and O’Hearn

2. Temporary

3. Afghanistan Civil Society Elections Network (ACSEM)
4. Transparent Elections Foundation of Afghanistan (TEFA)
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1. Katzma
2. Grand Kippen
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